dismiss Mr.   Maggard's action on  the grounds  that  it  lacked a jurisdic-
tional basis.     The  operator  did  not  join  in   the motion or otherwise
move to have  one or   the other  of  the actions  dismissed.  _!_/       After a
consolidated hearing,   the  judge denied the motion,   finding that the
Secretary  lacked  standing  to  file  such a motion  in Mr.  Haggard's  private
action and  that,   in  any  event,   section  105(c) (3)   and   the Commission's
Rule 40(b)  provided a jurisdlctional basis for Mr.  Maggard's individual
complaint.     After  finding  for Mr.   Haggard,   he  awarded attorneys'   fees  in
the amount of  $16,456.22.

For  the  reasons  stated  in  our dissent  in Gilbert,   9  FMSHRC ____,  we

are of the opinion  that  the Commission's  Rule 40(b)  was  a reasonable con-
struction of   the Mine Act  and,   as  such,   should  remain  in effect.     Chevron,
U.S.A., v.   Natural Res.   Def.   Council,   Inc.,   467  U.S.  837,  843   (1984).
Accordingly,   we cannot join with  the majority's  action in  invalidating
Rule 40(b).     As a consequence,   we would affirm the administrative  law
judge's denial of  the  Secretary's Motion  to Dismiss Mr.   Maggard's  in-
dividual complaint.     We would  also affirm the  award of attorneys'   fees
in  the individual  action  to  the  extent  that  they were incurred   in
instituting and prosecuting Hr.   Maggard's discrimination claim,  as  pro-
vided in section 105(c)(3).    We would disallow such fees to the extent
that they were  incurred  in relation to  the  jurisdlctional issue or in
coordinating  the prosecution of   the  two  cases.

(jpvnmisBloner

L.   Glair Nelson
Commissioner

J7    In its  response  to  the  statement of  attorneys1   fees  filed  after the
hearing and in  its  brief  on review to  the  Commission,   the operator argued
that fees should not be  awarded  after the date on which  the Secretary
commences representation of  the complainant and,   alternatively,   that  the
fees should be  reduced for  time  spent on peripheral issues.     Respondent's
Response to  Statement of  Attorney's  Fees and Expenses at 2-3,   Reply  Brief
for Respondent  at  14-15.
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